
 

 

Version control and change history 
Version Date from Date to Amendment 
1.0 February 2001 May 2004 Original version 
2.0 May 2004 5/12/2014  
3.0 5/12/2014 4/6/2015 Updated to reflect legislative changes 
4.0 4/6/2015  Amended formatting 
4.0 9/11/18 Current Review date altered prior to Legislative 

change 

© Department for Health and Ageing, Government of South Australia. All rights reserved. 

Policy Guideline 
Consent to Medical Treatment and Health Care Policy 
Guideline 
 
Objective file number: eA873471 
Policy developed by: Legal, Governance and Insurance Services, Finance and 
Corporate Services 
Approved at Portfolio Executive on: 5 December 2014 
Next review due: 31 December 2019 
 

 
 

Summary The Consent to Medical Treatment and Health Care Policy 
Guideline provides guidance on the obtaining of consent for the 
provision of medical, surgical and dental treatments and other 
related medical practices by medical practitioners and, in some 
cases, other health practitioners. It represents a best practice 
model for all health practitioners. 
 

Keywords Consent, treatment, medical procedures, palliative care, 
guardianship, third party consent, informed consent,  Consent to 
Medical Treatment and Health Care Policy Guideline 
 

Policy history Is this a new policy? N 
Does this policy amend or update an existing policy? N 
Does this policy replace an existing policy? N 
If so, which policies? 
 

Applies to All SA Health Portfolio 
 

Staff impact All Staff, Management, Admin, Students, Volunteers 
All Clinical, Medical, Nursing, Allied Health, Emergency, Dental, 
Mental Health, Pathology 
 

PDS reference G0144 

Policy 
 



 

 

 
 
 
 

Consent to Medical Treatment 
and Health Care 

Policy Guideline 
 

 



 

INFORMAL COPY WHEN PRINTED  
Consent to Medical Treatment and Health Care Policy Guideline Page 2 of 39 

Document control information 
 

Document owner Lee Wightman 

Contributors 

Kathy Williams, Principal Policy Officer, Policy and Legislation 
Unit 
Prue Reid, Director, Legal and Governance Unit 

Michele McKinnon, Director, Safety and Quality Branch 

 

Document location 

SA Health internet – ‘policies page’  

SA Health intranet only – ‘policies page’ (only if publishing 
exemption requested and approved by Portfolio Executive) 
 

Reference 
 
eA873471 

Valid from 5 December 2014 

Review date 31 December 2019 
 

Document history 
 

Date Author Version Change reference 

 2014 Director, Corporate Governance and Policy   V.2 Updated to reflect changes to 
legislation 

 2004  Manager, Insurance Services  V1  
 

Endorsements 
 

Date Endorsed by 

5/12/14 

Chief Executive Officers: South Australian Ambulance Service, Central Adelaide Local Health 
Network, Southern Adelaide Local Health Network, Northern Adelaide Local Health Network 
Country Health SA Local Health Network, Women’s and Children’s Health Network.   
Group Director, Statewide Clinical Support Services. 

 

Approvals 
 

Date Endorsed by 

25/11/14 Health Executive 

  



 

INFORMAL COPY WHEN PRINTED  
Consent to Medical Treatment and Health Care Policy Guideline Page 3 of 39 

Consent to  
Medical Treatment and Health Care Policy 

Guideline 
 
1. Objective 
 
 
The purpose of this document is to provide guidance in meeting the requirements of 
legislation dealing with consent, in particular, the: 
• Consent to Medical Treatment and Palliative Care Act 1995 (the Consent Act) 
• Guardianship and Administration Act 1993; 
• Mental Health Act 2009; 
• Advance Care Directives Act 2013. 
 
Reference is made to these Acts in this document. 
 
This policy guideline is to be read / administered in conjunction with the Providing medical 
assessment and or treatment where patient consent cannot be obtained Policy Directive 
and the Advance Care Directives Policy Directive. 
 
(hyperlink to the policy directives). 
 

2. Scope 
 
This document deals with various matters relating to obtaining consent for the provision of 
medical, surgical and dental treatments and other related medical practices by medical 
practitioners and, in some cases, other health practitioners. It represents a best practice 
model for all health practitioners. 
 
Where reference is made to a medical practitioner, it means that the statutory duty 
or responsibility rests with the medical practitioner and should not be assigned to 
other health practitioners.  However as a matter of best practice, the principles of 
the Consent to Medical Treatment and Palliative Care Act 1995 (Consent Act) as 
explained in this document should be applied by all medical and health 
practitioners who provide services to clients. 
 

3. Principles 
 
3.1 GENERAL MATTERS 
 
3.1.1   Who can obtain consent? 
Under the Consent Act a medical practitioner who performs a medical treatment has the 
legal responsibility for ensuring that a patient is properly informed and that valid consent 
is given.  
 
Section 15 of the Consent Act requires medical practitioners to explain to the patient (or 
the patient’s representative) wherever practicable and reasonable: 
• the nature, consequences and risks of the proposed medical treatment; 
• the likely consequences of not proceeding with the medical treatment; and 
• any alternative medical treatment or courses of action that might reasonably be 

considered in the circumstances of the particular case. 
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If a medical practitioner does not effectively obtain consent in accordance with section 15 
(but assigns the task of obtaining consent to some other health practitioner), the statutory 
protection from liability which the Consent Act and Advance Care Directives Act 2013 
offers to medical practitioners may be negated (and to health practitioners participating in 
the medical treatment or care of the patient under the medical practitioner’s supervision).  
 
It should be avoided wherever possible, but where a medical practitioner does assign the 
task of obtaining consent he/she must at the very least ensure that the person to whom 
the task of obtaining consent is assigned, understands both the consent process and the 
medical treatment in question. A medical practitioner, including a person to whom the task 
of obtaining consent has been assigned, should not obtain consent unless he/she fully 
understands the nature, consequence and risks of the medical treatment for which 
consent is being sought, as well as alternative medical treatments and the consequences 
of not proceeding with the medical treatment/treatment.  The person to whom the task of 
obtaining consent is assigned, should explain to the patient the matters contained in 
section 15 of the Consent Act. 
 
Except in the case of an emergency where the patient is incapable of giving consent and 
the patient’s representative is not available, a medical practitioner has a duty to warn the 
patient of each material risk associated with the medical treatment. 
 
The duty imposed on medical practitioners by the Consent Act should be followed 
by all health practitioners when seeking to provide medical treatment and or health 
care to persons. 
 
The principles outlined above extend to all health practitioners (e.g. allied health 
professionals) who provide services to clients. 
 

4. Detail 
 
 
4.1.2  Obtaining a valid consent 
For consent to be valid, it must be voluntary and clear, and the patient consenting must 
have decision-making capacity. These terms are explained below. 

• Voluntary: the decision to consent or not consent to treatment must not be made 
due to pressure or coercion. Therefore it must not be made due to pressure by the 
health practitioner, friends or family although a patient may choose to have one or 
all involved in the decision-making process.  

• Clear: the patient must expressly or implicitly be consenting to all aspects of the 
treatment. 

• Decision-making capacity: the person must be capable of giving consent. A 
person has decision-making capacity, in relation to a specific medical treatment 
decision, if they can: 

1. Understand information about the decision. 
2. Understand and appreciate the risks and benefits of the choices. 
3. Remember the information for a short time. 
4. Tell someone what the decision is. 

 
4.1.3   Persons whose primary language is not English 
If a person is unable to communicate adequately in English, the services of a professional 
interpreter should be offered at the time of: 
• a diagnosis of a person’s condition 
• the explanation of any proposed medical treatment/s and signing of the consent 

form 
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• admission and taking of a person’s details 
• when specific post-operative advice is given, including at the time of discharge. 
 
The use of a person’s family, friends, Substitute Decision-Maker or Person Responsible 
as interpreters may be inappropriate because of their lack of understanding and possible 
breach of confidentiality or conflict of interest.   
 
Professional interpreters can be arranged 24 hours a day by contacting the Interpreting 
and Translating Centre (telephone: 1800 280 203 (facsimile: (08) 8226 1992). 
 
Sign language interpreters can be arranged 24 hours a day through the Royal South 
Australian Deaf Society (telephone: (08)8100 8200). 
 
Where an interpreter is used, care must be taken to respect cultural customs that might 
be infringed when detailed explanations are provided about a medical treatment. 
 
4.1.4   Persons who are of Aboriginal or Torres Strait Island Descent 
It is acknowledged that cultural influences and language differences play a significant role 
in determining if consent has been obtained from an Aboriginal or Torres Strait Islander 
service user.  Language barriers for Aboriginal people may result in requests for consent 
being misinterpreted.  It is therefore suggested that where possible, the assistance of an 
Aboriginal Health Professional or Aboriginal Interpreter be sought in obtaining consent. 
 
Further information on obtaining consent for Aboriginal and Torres Strait Islander 
descendants can be obtained from Aboriginal Health Teams, Aboriginal Liaison 
Officers/Health Workers in Local Health Networks, and the Aboriginal Health Branch, 
Department for Health and Ageing (telephone (08) 8226 6023). 
 
4.1.5    How and when can consent be obtained? 
Consent can be obtained in several ways: 
• by non-verbal communication: a person’s action or lack of action may clearly 

indicate their wishes (known as implied consent) or 
• by verbal communication: a person clearly and orally indicates that they consent to 

the treatment or 
• in writing. 
 
Consent should be obtained after discussion between the medical practitioner and the 
person and prior to the medical treatment being administered.  If consent has been 
obtained some time before a medical treatment is administered, it will remain valid 
providing that the delay between a person giving consent and the treatment being 
administered has not led to a change in a person’s personal circumstances or the nature 
of the treatment being administered, such as to affect the original consent.  
 
If there is evidence of a change in a person’s condition, decision-making capacity, social 
status or other circumstances, it is prudent to check with the person that their consent still 
applies. 
 
Written Consent 
Treatments that are of a serious nature or have inherent risks or complications must have 
written evidence of consent. A sample of consent forms are attached (MR82A; MR82B; 
MR82E).  
 
Written consent must be obtained for the administration of all anesthesia, but does not 
have to be obtained at the same time as consent to the primary treatment. 
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Consent should always be obtained prior to administering pre-operative medication that is 
likely to impair cognitive ability. In the event that a person cannot consent, because of 
impaired decision-making capacity or mental illness, consent should be sought from a 
Substitute Decision-Maker appointed under an Advance Care Directive, a relevant 
provision in an Advance Care Directive (constituting consent), or in the absence of an 
Advance Care Directive, a Person Responsible.  
 
See Advance Care Directives Policy Directive for more information about applying 
Advance Care Directives and health practitioner obligations and protections.  
 
Medical treatments that may be regarded as sensitive (e.g. breast, vaginal, genital or 
rectal examinations, taking of photographs, video or audio recordings for inclusion in 
publications and educational material) should have written consent and may require the 
presence of another health practitioner as a witness during the treatment.  Where another 
health practitioner is present, this should be noted in the person’s medical record. 
 
Verbal and Non-verbal Consent 
Where non-verbal (implied) consent is obtained, it should, where possible be witnessed 
by another staff member and recorded in the person's medical record. 
 
In a number of situations it may be appropriate to just obtain verbal consent to an 
examination. However, wherever possible, the verbal consent should be recorded in the 
patient’s medical record. 
 
4.1.6   Recording consent and documenting consent 
It is proper practice for the health practitioner to document the patient’s consent to 
medical treatment in the medical records as well as having the patient complete and sign 
the consent to medical treatment form, including a Substitute Decision-Maker or Person 
Responsible. This will ensure there is no ambiguity as to whether the patient has 
consented to the medical treatment. Wherever possible, discussions between the health 
practitioner and the person should be documented in the person’s medical record, 
including the risks and consequences of proceeding with a medical treatment and 
specifically any concerns raised by the person.  Diagrams used to describe the medical 
treatment should be included in the person's medical record.  If a person is provided with 
material, such as a drug information sheet or an educational video, a notation should be 
made in the medical record. 
 
Should the person seek to challenge the medical treatment they received or the adequacy 
of information provided to them about that particular treatment, evidence may be required 
to support the actions of a health practitioner. 
 
Persons should be given the opportunity to sign a consent form in their own language if 
available.  If a form is not available in a person's own language, the form must be 
translated verbally by an interpreter who should indicate on the consent form that such a 
verbal and literal translation has been given. 

 
4.1.7   Withdrawal of consent 
A person can amend or withdraw their consent at any time.  Patients should be informed 
of their right to do so.  A change in consent should be noted in the person’s medical 
record and on the consent form previously signed by the patient. 
 
4.1.8  Consent and Refusal to medical treatment 
A person of or over 16 years of age is, for the purposes of the Consent Act, able to 
consent or refuse medical treatment, including the withdrawal of life sustaining measures 
and including in advance (only adults of or over 18 years of age can make an Advance 
Care Directive).  
 

http://inside.sahealth.sa.gov.au/wps/wcm/connect/ef45c780405ec39183feb7a05d853418/Directive_Advance+Care+Directives_policy_July2014.pdf?MOD=AJPERES&CACHEID=ef45c780405ec39183feb7a05d853418&CACHE=NONE
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4.1.9   Overview of the consent process 
See Consent Fact Sheet for information about legal hierarchy of consenters.  The Fact 
Sheets and other information in relation to consent can be found 
here: www.sahealth.sa.gov.au/consent.  
 
The Consent Flow Chart in Appendix B may also be useful. 
 
4.2   SPECIFIC MATTERS 
 
4.2.1   Medical treatment/treatment of children (under 16 years of age) 
Section 12 of the Consent Act deals with the administration of medical treatment to child. 
If the patient is a child (under 16 years of age) a parent or guardian of the child can 
consent to what medical treatment should be administered. The child can provide his or 
her own consent if the medical practitioner is of the opinion that the child understands the 
nature, consequences and risks of the proposed treatment. This opinion must be 
supported by the written opinion of at least one other medical practitioner who has 
personally examined the child.  
 
The parent or guardian can also consent to the use of restrictive practices in order to 
administer the treatment.  However, that authority does not extend to authorising the use 
of significant or extended restrictive practices to administer medical treatment to an 
unwilling mature child who is capable of understanding the risks of not having treatment. 
In these circumstances staff are advised to inform management or seek legal advice. 
 
In the case of emergency treatment, section 13(5) of the Consent Act states that if the 
parent or guardian of the child is available, then consent must be sought. If the parent or 
guardian refuses consent or is not available, but the treatment is deemed to be in the best 
interests of the child’s health and wellbeing, then a medical practitioner may administer 
the treatment, despite the refusal or absence of the parent or guardian.  This opinion must 
be supported by the opinion of at least one other medical practitioner who personally 
examines the child before the treatment commences. 
 
4.2.2   Emergency medical treatment 
Please see the Providing assessment and or medical treatment where patient consent 
cannot be obtained Policy Directive for details about consent in emergency situations. 
 
4.2.3   Provision of medical treatment where consent of the person cannot be 
obtained 
Please see the Providing assessment and or medical treatment where patient consent 
cannot be obtained Policy Directive for details about consent in situations where the 
person themselves is unable to give consent and third party consent is required. 
 
Refer to Appendix B –Consent Flow Chart.   
 
4.2.4   Advance Care Directives 
An Advance Care Directive is a legal form written by competent adults (18 years old and 
over). It can record a person’s wishes and instructions for future health care decisions, 
preferred living arrangements and other personal decisions and/or can be used to appoint 
one or more Substitute Decision-Makers to make such decisions on the person’s behalf.  

 
For information about health practitioners’ obligations and protections in relation to 
Advance Care Directives please refer to the Advance Care Directives Policy Directive. 
 
4.2.5   Palliative Care (The Care of People who are Dying) 
Section 17(1) of the Consent Act provides for a medical practitioner (or a person 
participating in the medical treatment or care of the patient under the medical 

http://www.sahealth.sa.gov.au/consent
http://inside.sahealth.sa.gov.au/wps/wcm/connect/ef45c780405ec39183feb7a05d853418/Directive_Advance+Care+Directives_policy_July2014.pdf?MOD=AJPERES&CACHEID=ef45c780405ec39183feb7a05d853418&CACHE=NONE
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practitioner’s supervision) to administer medical treatment with the intention of relieving 
pain or distress: 
• with consent of the patient or the patient's representative; and 
• in good faith and without negligence; and 
• in accordance with proper professional standards of palliative care.  
even if an incidental effect of the treatment is to hasten the death of the patient. 
 

Section 17(2) of the Consent Act states that a medical practitioner responsible for the 
medical treatment or care of a patient in the terminal phase of a terminal illness, or a 
person participating in the medical treatment or care of the patient under the medical 
practitioner's supervision— 

• is under no duty to use, or to continue to use, life sustaining measures in treating 
the patient if the effect of doing so would be merely to prolong life in a moribund 
state without any real prospect of recovery or in a persistent vegetative state 
(whether or not the patient or the patient's representative has requested that such 
measures be used or continued); and 

• must, if the patient or the patient's representative so directs, withdraw life sustaining 
measures from the patient. 

NOTE: Section 17(2) applies irrespective if the patient has an Advance Care Directive.  
 
If a patient is not in the terminal phase of a terminal illness and the medical practitioner is 
made aware that the patient has an Advance Care Directive with a relevant provision 
(constituting consent) or an appointed Substitute Decision-Maker, any medical treatment 
must be administered with the written consent of the person (ie a provision in their 
Advance Care Directive) or the consent of the Substitute Decision-Maker. In the absence 
of a Substitute Decision-Maker, a Person Responsible can consent to medical treatment. 
A Substitute Decision-Maker does not have the power to refuse: 
• the natural provision of food and water 
• pain/distress relieving drugs (eg palliative care). 
 
4.2.6   Mental incapacity -Guardianship and Administration Act 1993  
The Guardianship and Administration Act 1993 provides for consent to prescribed medical 
treatment of mentally incapacitated persons. 
 
Mental incapacity is the inability of a person to look after his or her own health, safety and 
welfare or to manage their own affairs as result of: 

a) any damage to, or any illness, disorder, imperfect or delayed development, 
impairment or deterioration, of the brain or mind; or 

b) any physical illness or condition that renders the person unable to communicate his 
or her intentions or wishes in any manner whatsoever. 
 

Except where circumstances exist for the giving of emergency medical treatment under 
section 13 of the Consent Act, but otherwise notwithstanding that Act, a medical 
practitioner must not give prescribed treatment* to a person who, by reason of his or her 
mental incapacity, is incapable of giving effective consent (whether or not he or she is a 
protected person) without the Board's consent and otherwise than in accordance with the 
regulations. 
 
*prescribed treatment means: 
(a) termination of pregnancy 
(b) sterilisation 
(c) any other medical treatment prescribed by the regulations. 
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4.2.7   Consent for a person who does not have decision-making capacity 
Under the Consent Act, if a person does not have an Advance Care Directive, appointed 
Substitute Decision-Maker, or relevant provision, a Person Responsible can consent to 
health care for a person with impaired decision-making capacity. A Person Responsible 
could be a close family member or friend and includes a guardian appointed by the 
Guardianship Board.  

See the Providing assessment and or medical treatment where patient consent 
cannot be obtained Policy Directive for details about consent in situations where the 
person themselves is unable to give consent and third party consent is required. 

If the person does not have a Person Responsible who can consent to the proposed 
treatment, an application can be made to the Guardianship Board to consent to medical 
or dental treatment by the following applicants under section 14 of the Consent Act: 

(i) a prescribed relative of the patient; or 

(ii) the medical practitioner proposing to give the treatment; or 

(iii) any other person who the Board is satisfied has a proper interest in the matter. 

A list of prescribed relatives is outlined on page 14.   

Non urgent applications to the Guardianship Board must be in writing and will be 
considered by the Guardianship Board. Application forms are available: 

1) via the website at the following link: 

http://www.guardianshipboard.sa.gov.au/publications/application_forms/medical_or_
dental_treatment  

2) Level 8, ABC Building, 85 North East Road, Collinswood, 5081,  

• Telephone- 8368 5600 

• Toll Free- 1800 800 501 
 
When seeking or acting in anticipation of Guardianship Board consent, it is vital that the 
health practitioner ensures that the medical records of the person are reflective of the 
issues and support the decision to seek consent from the Guardianship Board.  
 
4.2.8   Dispute Resolution 
 
Local Health Networks should have staged dispute resolution processes locally, such as 
Advance Care Directive Mentor Advisers or clinical ethics committees, to assist in 
resolving disputes about consent for health care and/or Advance Care Directives. This 
service should be available 24/7. 
 
If disputes cannot be resolved locally, the Office of the Public Advocate is able to provide 
advice or mediate disputes onsite through a 24 hour service. The Office of the Public 
Advocate can be contacted on Toll Free (for country SA only) 1800 066 969 or 8342 8200 
and has fact sheets about this available on its 
website: http://www.opa.sa.gov.au/what_we_do/dispute_resolution_service 
 
It is not appropriate for the Guardianship Board to be the first point of contact to resolve 
health care disputes. Rather the Guardianship Board should be the last resort point of 
contact to assist resolve disputes. 
 
If a dispute arises in relation to an Advance Care Directive (or a decision being made 
under an Advance Care Directive), the wishes (whether expressed or implied) of the 
person who gave the Advance Care Directive are of paramount importance and should, 
as far as is reasonably practicable, be given effect. 

http://www.guardianshipboard.sa.gov.au/publications/application_forms/medical_or_dental_treatment
http://www.guardianshipboard.sa.gov.au/publications/application_forms/medical_or_dental_treatment
http://www.opa.sa.gov.au/what_we_do/dispute_resolution_service
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4.2.9   Temporary incapacity 
Persons may, at times, be unable to make a decision about their treatment because of 
their temporary incapacity (e.g. unconsciousness).   
 
In these situations: 
• medical treatment should be postponed if it is of an elective or non-urgent nature, 

until the person has regained decision-making capacity in relation to the decision 
about the medical treatment; or 

• where treatment is of an urgent nature, the guidelines for emergency treatment 
relating to section 13 of the Consent Act are to be observed (see Providing medical 
assessment and or Treatment where patient consent cannot be obtained Policy 
Directive). 

 
4.2.10   Treatment of persons with a mental illness 
The Mental Health Act 2009 provides for the treatment, care and rehabilitation of persons 
who appear to have or have a mental illness. A medical practitioner or authorised health 
professional may make an order that a person receives medical treatment as an inpatient 
in a treatment centre if it appears to the medical practitioner or authorised health 
professional after examining the patient that: 

• the person appears to have a mental illness; and 

• because of the mental illness, the person requires medical treatment for the 
person’s own protection from harm (including harm involved in the continuation or 
deterioration of the person’s condition) or for the protection of others from harm; and 

• there is no less restrictive means than an inpatient treatment order for ensuring 
appropriate medical treatment of the person’s illness. 

 
This is a Level 1 inpatient treatment order. The patient must be examined by a 
psychiatrist or authorised medical practitioner within 24 hours of the order being made. If 
it is not practicable for this examination to occur within 24 hours, it must occur as soon as 
practicable thereafter. The psychiatrist or authorised medical practitioner may confirm or 
revoke the order. The order if confirmed is for a period of 7 days. See section 21 of the 
Mental Health Act 2009. 
 
If an inpatient treatment order has been made or confirmed by a psychiatrist or medical 
practitioner, a psychiatrist or authorised medical practitioner may after further examination 
of the patient before the 7 day period expires, make a further order for the medical 
treatment of the patient as an inpatient in an approved treatment centre for a further 42 
days. This is a Level 2 inpatient treatment order. A psychiatrist or authorised medical 
practitioner may form the opinion to make this order about a patient based on their 
observations and other available evidence. See section 25 of the Mental Health Act 2009. 
 
Section 29 of the Mental Health Act 2009 provides that the Guardianship Board may 
make a further order that a person receive treatment as an inpatient in an approved 
treatment centre if satisfied that:  

• the person has a mental illness and 

• because of the mental illness, the person requires medical treatment for the 
person’s own protection from harm (including harm involved in the continuation or 
deterioration of the person’s condition) or for the protection of others from harm and 

• there is no less restrictive means than an inpatient treatment order of ensuring 
appropriate medical treatment of the person’s illness. 
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An order by the Guardianship Board is for a period of up to 12 months for an adult and 6 
months for a child and can be revoked by the Guardianship Board at any time. This is a 
Level 3 inpatient treatment order. An application to the Guardianship Board for an order 
can be made by the Public Advocate, the director of an approved treatment centre or an 
employee in an approved treatment centre authorised by the director of the centre for the 
purpose. 
 
Application forms are available from the Guardianship Board website at: 
 
www.guardianshipboard.sa.gov.au/publications/application_forms/mental_health_treatme
nt_orders 
 
A patient to whom the inpatient treatment order applies may be given treatment for mental 
illness or any other illness authorised by a medical practitioner who has examined the 
patient. The treatment may be given despite the absence or refusal of the treatment. This 
does not apply to prescribed psychiatric treatment or prescribed treatment within the 
meaning of the Guardianship and Administration Act 1993.  
 
4.2.11   Consent for Electro-convulsive therapy (ECT)  
Section 42 of the Mental Health Act 2009 provides specific consent requirements for 
administering ECT. 
 
ECT must not be administered to a patient unless: 
• The patient has a mental illness: and 
• ECT, or course of ECT, has been authorised for treatment of the illness by a 

psychiatrist who has examined the patient; and 
• Written consent to the treatment has been given: 

(a) by the patient (including a relevant provision in an Advance Care Directive), if 
the patient has attained 16 years of age and has decision-making capacity or 

(b) if the patient has attained 16 years of age and is incapable of making 
decisions- by a Substitute Decision-Maker or Person Responsible or 

(c) if the patient is under 16 years of age- by a parent or guardian of the  patient or 
by the Guardianship Board. 

 
If a person has refused ECT in their Advance Care Directive and the refusal is applicable 
to the current clinical situation, then it cannot be provided.  
If the treating team or a person with a proper interest has concerns about the decision to 
refuse ECT, advice can be sought from the Public Advocate, who can mediate with the 
dissenting parties and/or refer the matter to the Guardianship Board to consider the 
validity of the ACD or the decision-making capacity of the person or their Substitute 
Decision-Maker to make decisions.  
However, if there is an imminent risk to the person’s health or life, and the medical 
practitioner believes the Advance Care Directive was not intended to apply in the current 
circumstances, and the patient is incapable of consenting, and there is no Substitute 
Decision-Maker or Person Responsible available to consent, emergency ECT may be 
provided in accordance with section 13 of the Consent Act and section 42 of the Mental 
Health Act 2009. 
 
If a psychiatrist administers or authorises an episode of ECT to a patient without consent 
on the reliance of the above, the Chief Psychiatrist must be notified in writing within 24 
hours: 
• advising of the action and 
• providing any other information prescribed by the regulations. 
 
Written notice can be sent to the Office of the Chief Psychiatrist in the Department for 
Health and Ageing at: 

http://www.guardianshipboard.sa.gov.au/publications/application_forms/mental_health_treatment_orders
http://www.guardianshipboard.sa.gov.au/publications/application_forms/mental_health_treatment_orders
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Mail: PO Box 287 Rundle Mall Adelaide SA 5000 

Telephone: (08) 8226 1091 

Email: ocp@health.sa.gov.au 

Facsimile: (08) 8226 6235 (general) 

4.2.12   Consent for Neurosurgery  
Neurosurgery must not be carried out on a patient as a treatment for mental illness 
unless: 
• The patient has a mental illness; and 
• The neurosurgery has been authorised for treatment of the illness by a person who 

is to carry it out and by 2 psychiatrists (at least 1 of whom is a senior psychiatrist), 
each of whom has examined the patient; and 

• The patient is over 16 years of age and written consent to the treatment has been 
given: 
o by the patient (if they have decision-making capacity); or 
o if consent cannot be given by the patient, by the Guardianship Board.   

 
4.2.13   Consent for a course of treatment 
A person can give consent for a course of treatment and that consent will remain valid 
providing that: 
• there has not been an inordinate interruption or delay to the course of treatment or 
• there has not been a change in a person’s circumstances such as to affect the 

original consent or 
• there is not a change in the treatment being provided that has not been explained to 

the person and 
• there is no reason to think the person has revoked, or intended to revoke, the 

original consent. 
 
4.2.14   Care for persons who are Jehovah’s Witnesses 
Persons who are Jehovah’s Witnesses may refuse a blood transfusion or administration 
of specific medication.  This information should be recorded in the person’s medical 
record. A Jehovah’s Witness may carry an Advance Care Directive or an Alert Card, 
which alerts health practitioners to what their preferences are and which is signed by two 
other witnesses, usually a family member and a religious elder.  

Where a person is able to give informed refusal of a blood transfusion, a Refusal of Blood 
Transfusion form should be completed (see MR82C - attached). 
 
Where a parent or guardian refuses consent to administering blood products or 
medication in the emergency treatment of their child, section 13 (emergency medical 
treatment) of the Consent Act may apply.   
 
If a child is capable of consenting, their consent may be sought pursuant to section 12 of 
the Consent Act.  Section 12 provides that a medical practitioner may give medical 
treatment to a child if the parent or guardian consents OR if the child consents (and the 
other conditions in section 12 are satisfied).  See discussion under 4.2.1 “Medical 
treatment of children (under 16 years of age)”. 
 
4.2.15   Consent for transfusion of blood 
Ideally, written consent of the patient (including in an Advance Care Directive or their 
Substitute Decision-Maker appointed under an Advance Care Directive, or in the absence 
of a Substitute Decision-Maker a Person Responsible) should be sought for blood 
transfusions.  The General Consent form (MR82A - attached) provides for a person to 

mailto:ocp@health.sa.gov.au
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give consent to a blood transfusion.  However, if this is not possible, then at the very 
least, verbal consent should be obtained and recorded in the patient’s medical record. 
 
4.2.16  Examination by medical and nursing and allied health students and 
ambulance officers 
A person’s oral consent must be obtained if they are to be examined or treated by 
medical, nursing and allied health students as part of their training experience.  If a 
person objects, such objection should be recorded in the patient's medical record and the 
examination not proceed. 
 
In the event that a specific treatment or form of treatment is to be taught to medical 
students or ambulance officers, the person must be given a full explanation of the role 
medical students or ambulance officers will have prior to the person’s consent being 
obtained. 
 
4.2.17    Discharge against medical advice 
A person with decision-making capacity may refuse medical treatment, even if it is against 
the medical advice. A person with decision making-capacity has a right to decide whether 
or not he/she will accept medical treatment and remain admitted to a hospital and is able 
to discharge him/herself from hospital even though a course of treatment is incomplete or 
it is against medical advice and may put the person at risk of injury or death.   
 
Medical practitioners must counsel the person about the consequences and risks of 
discharge against medical advice or refusal of medical treatment against medical advice.  
Details of the discussion between the medical practitioner and the person should be 
recorded in the person’s medical record.  The person should also be asked to sign a form 
(see MR82C - attached) prior to discharge, acknowledging that they have had the nature, 
consequences and risks associated with their discharge explained to them and that they 
agree to discharge and indemnify the hospital against any and all claims arising out of the 
decision to discharge themselves against medical advice.  The same applies for refusal of 
treatment (see MR82C - attached).  Where the person refuses to sign such a form, it 
should be noted in that person's records.  
 
4.2.18   Further information on consent  
While this Policy Guideline covers consent matters generally, there will be situations that 
arise that are outside of the scope of this document. 
 
Further information on consent matters can be obtained from the Office of the Public 
Advocate (Internet site: www.opa.sa.gov.au), Local Health Network clinical risk managers, 
the Policy Directive - ‘Providing Medical Assessment and/or Treatment where patient 
consent cannot be obtained Directive’ and the SA Health Legal and Governance Unit.  
 
 

5. Roles and Responsibilities 
 
5.1 Chief Executive SA Health is responsible for : 

• Ensuring SA Health is aware of its legal obligations and potential consequences 
relating to consent to medical assessment and/or treatment, including via third 
parties.  

• Ensuring appropriate training and support is provided to staff across SA Health to 
understand the application of this Policy Guideline. 

• Reporting to the Minister on compliance with this Policy Guideline. 
 
5.2 Executive Director, Public Health and Clinical Systems will: 

• Monitor the implementation of this Policy Guideline across SA Health. 
• Ensure this Policy Guideline is promoted across SA Health to increase awareness. 

http://www.opa.sa.gov.au/


 

INFORMAL COPY WHEN PRINTED  
Consent to Medical Treatment and Health Care Policy Guideline Page 14 of 39 

• Report to the Chief Executive on the compliance with this Policy Guideline. 
 
5.3 Chief Executive Officers – Local Health Networks & SAAS will: 

• Ensure this Policy Guideline is distributed across their health services. 
• Provide necessary training to staff to ensure an understanding of this Policy 

Guideline across the health services. 
• Ensure health practitioners are well trained in obtaining consent and understand 

the limited circumstances in which medical treatment can be provided without 
consent.  

• Report to the Department for Health and Ageing in relation to non-compliance with 
this Policy Guideline as required. 

 
5.4 Senior Managers (clinical services) will: 

• Report any incidents or near misses through the Safety Learning System. 
• Monitor incidents of where consent or consent processes may not have been 

obtained/applied where required and inform future training of staff. 
• Monitor incidents where treatment was provided without patient or third party 

consent.  
 
5.5 Clinical Staff will: 

• Adhere to the principles and aims of this Policy Guideline and ensure they operate 
within the legislative framework detailed in this guideline. 
 

6. Reporting 
 

• Reporting on compliance with this guideline. 
• Report to the Department for Health and Ageing in relation to non-compliance with 

this policy guideline as required. 
• Reporting of incidences through the Safety Learning System of occasions when 

consent was not effectively obtained or incorrect processes for seeking consent  
• Consumer experiences in relation to consent etc should be regularly reported  

 

7. EPAS 
 
N/A 
 

8. Exemption 
 
N/A 
 
 

9. Associated Policy Directives / Policy Guidelines  
 
Providing Medical Assessment and or Treatment Where Patient Consent Cannot be 
Obtained Policy Directive 
Advance Care Directive Policy Directive  
Your Rights and Responsibilities: A Charter for Consumers of the South Australian Public 
Health System 
SA Health’s Health Policy for Older Persons 
SA Health Prevention and Management of Workplace Violence and Aggression Policy 
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10. References, Resources and Related 
Documents 

 
Advance Care Directives Act 2013 
Consent to Medical Treatment and Palliative Care Act 1995 
Mental Health Act 2009 
Guardianship and Administration Act 1993 
Code of Ethics for the South Australian Public Sector 
Office of the Public Advocate http://www.opa.sa.gov.au/cgi-bin/wf.pl  
SA Charter Health & Community Services Rights 
Criminal Law Consolidation Act 1935 
Public Sector Act 2009 
Office of the Public Advocate Restrictive Practices in Disability Settings Policy (July 2011 
Version)  
Advance Care Directive fact sheet (PDF 80KB)  
Advance Care Directive frequently asked questions (PDF 96KB)  
Assessing Capacity fact sheet (PDF 87KB)   
How to certify copies of Advance Care Directives fact sheet (PDF 58KB)  
How to file hard copy Advance Care Directive, Advance Care Plan and Resuscitation 
Alert forms in medical records (PDF 371KB)  
Advance Care Directives and Mental Health Treatment Orders fact sheet (PDF 74KB)  
Supporting a person to make a decision fact sheet (PDF 65KB)  
Consent to Medical Treatment and Healthcare flow chart - Adults (PDF 65KB)  
Help Us, help you – Essential contacts information sheet for consumers (PDF 115KB) 
 

11. Other  
 
N/A 
 

12. National Safety and Quality Health Service 
Standards 

 
The Australian Commission on Safety and Quality in Health Care has developed 10 
National Safety and Quality Health Service Standards (the Standards). 
 
The Standards provide a nationally consistent and uniform set of measures of safety and 
quality for application across a wide variety of health care services. They propose 
evidence-based improvement strategies to deal with gaps between current and best 
practice outcomes that affect a large number of patients. 
 
Please identify how this policy directive contributes to any of the below listed standards: 
 

 
 
National 
Standard 1 
 
Governance 
for Safety 
and Quality 
in Health 
Care 
 

 
 
National 
Standard 2 
 
Partnering 
with 
Consumers 
 
 
 

 
 
National 
Standard 3 
 
Preventing 
& 
Controlling 
Healthcare 
associated 
infections 

 
 
National 
Standard 4 
 
Medication 
Safety 
 
 
 
 

 
 
National 
Standard 5 
 
Patient 
Identification 
& Procedure 
Matching 
 
 

 
 
National 
Standard 6  
 
Clinical 
Handover 
 
 
 
 

 
 
National 
Standard 7 
 
Blood and 
Blood 
Products 
 
 
 

 
 
National 
Standard 8 
 
Preventing 
 & 
Managing 
Pressure 
Injuries 
 

 
 
National 
Standard 9 
 
Recognising & 
Responding to 
Clinical 
Deterioration 
 
 

 
 
National 
Standard 10 
 
Preventing 
Falls & 
Harm from 
Falls 
 
 

          

 

http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/resources/advance+care+directives+factsheet
http://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/resources/advance+care+directives+frequently+asked+questions
http://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/resources/what+is+impaired+decision+making+capacity+and+how+is+it+assessed+factsheet
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13. Risk Management 
 
The risks associated with the non-compliance with this guideline include: 

• Potential risk to health practitioners and others assisting health practitioners in 
regards to legal proceedings related to alleged assault and battery, or unlawful 
imprisonment if an employee acts outside of the prevailing legal framework 
explained in this guideline. 

• Failure by LHN/SAAS to ensure adequate training of staff in relation this guideline. 
 

14. Evaluation 
 
Determine level of understanding by clinical staff of the legal requirements and 
processes in obtaining consent.  

• Number of training sessions conducted regarding this guideline. 
• Increased understanding by clinicians of the legal framework governing consent 

for medical treatment and health care. 
 



 

 

15. Attachments 
Appendix A What is impaired decision-making capacity and how is it 
assessed?
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Appendix B: Consent to Medical Treatment and Health care – Adults Flow 
chart 
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4 Definitions 
 
Aboriginal/Torres Strait An Aboriginal person is a person of Aboriginal or Islander 

Descent or who identifies as an Aboriginal person and is 
accepted as such by the community in which he/she lives.  
Torres Strait Islander peoples must be a descendant or a 
traditional inhabitant of the Torres Strait Islands to be 
recognised as a Torres Strait Islander. 
 

Advance Care Directive 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adult 

An Advance Care Directive is given under the Advance Care 
Directives Act 2013. An Advance Care Directive is a legal form 
written by competent adults. It can record a person’s wishes 
and instructions for future health care decisions, preferred 
living arrangements and other personal decisions. An Advance 
Care Directive can also be used to appoint one or more adults 
to make these decisions for the person (a Substitute Decision-
Maker). An Advance Care Directive takes effect if a person has 
impaired decision-making capacity in relation to decision(s). An 
Enduring Power of Guardianship, Medical Power of Attorney 
and an Anticipatory Direction are considered to be an Advance 
Care Directive for the purposes of the Advance Care Directives 
Act 2013 until such time that a new Advance Care Directive is 
given by the person.  
 
Means: 

• a person of or over 16 years of age under the Consent 
Act. 

• a person of or over 18 years of age under the Advance 
Care Directives Act 2013. 

• a person of or over 18 years of age under the Mental 
Health Act 2009. 

 
Child Means: 

• a person under 16 years of age under the Consent Act.  
• a person under 18 years of age under the Advance 

Care Directive Act 2013. 
• a person under 18 years of age under the Mental 

Health Act 2009, except for Electro-convulsive therapy 
and Neurosurgery which is 16 years of age.  

 
Consent Means agreement to a proposed medical or dental treatment 

or surgical treatment or health care, given after proper and 
sufficient explanation of the nature and likely consequences 
and risks of the treatment and of not having the treatment. 
 

Emergency medical 
treatment 

Under the Consent Act, emergency treatment is necessary to 
meet an imminent risk to life or health. Imminent risk of harm 
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means likely to occur at any moment; impending, which means 
that: 

• the hazard is clearly present or foreseeable 
• the harm would be sufficiently significant as to amount 

to a high risk of serious impairment of, or significant 
adverse effect on, the patient’s future health.  

 
 

Guardian 
 

Means a person appointed by the Guardianship Board as a 
guardian for a protected person under the Guardianship and 
Administration Act 1993.  
 

Health Practitioner 
 

Means a person who practices 1 or more of the following: 
(a) A health profession (within the meaning of the Health 

Practitioner Regulation National Law (South Australia) 
2010; 

 
(b) Any other profession or practice declared by the Advance 

Care Directives Regulations 2014 and Consent to Medical 
Treatment and Palliative Care Regulations 2014 to be 
included in the ambit of this definition.   

 
Health practitioners include registered practitioners such as 
medical, nursing and dental practitioners and other registered 
practitioners who provide health care including registered 
Aboriginal and Torres Strait Islander health workers and allied 
health staff. They also include ambulance officers and 
paramedics. 
 
 

Impaired decision-
making capacity 

A person’s decision-making capacity relates to their ability to 
make a particular decision. It is not a global assessment of a 
person’s ability to manage their own affairs and it is not linked 
to a diagnosis. Determining whether a person has decision-
making capacity is not necessarily a medical assessment. It is 
the ability to think, understand, make a decision and 
communicate this in some way; it is not dependent on verbal or 
written communication. A person’s decision-making capacity 
can fluctuate. A person may have impaired decision-making 
capacity temporarily or permanently. Impaired decision-making 
capacity means: 
(a) the person is not capable of 

(i) understanding any information that may be 
relevant to the decision (including information 
relating to the consequences of making a 
particular decision); or 

(ii) retaining such information; or 
(iii) using such information in the course of making 

the decision; or  
(iv) communicating his or her decision in any 

manner; or 
(b) the person is, by reason of being comatose or otherwise 
unconscious, unable to make a particular decision about his or 
her medical treatment. 
 
A person will not be taken to be incapable of understanding 
information merely because the person is not able to 
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understand matters of a technical or trivial nature. 
A person will not be taken to be incapable of retaining 
information merely because the person can only retain the 
information for a limited time. 
A person may fluctuate between having impaired decision-
making capacity and full decision-making capacity. 
A person’s decision-making capacity will not be taken to be 
impaired merely because a decision made by the person 
results, or may result, in an adverse outcome for the person. 
 

Infectious Diseases 
 

Refers to notifiable diseases as defined in the South Australian 
Public Health Act 2011 that are required to be notified under 
Part 9 of that Act. 

 
Health Unit 

 
Includes hospitals, health centres and other organisations that 
provide medical and health services to patients/clients. 
 

Material risk Means a risk, which a reasonable person (patient) attaches 
significance to, or a risk that a particular patient would be likely 
to attach significance to, in deciding whether or not to proceed 
with the treatment. 
 

Medical Practitioner Means a person registered under the Health Practitioner 
Regulation National Law (South Australia) Act 2010 to practice 
in the medical profession (other than as a student) and also, as 
defined in the Consent Act, includes a dentist.  
 

Medical Treatment Under the Consent Act means the provision by a medical 
practitioner of physical, surgical or psychological therapy to a 
person (including the provisions of such therapy for the 
purposes of preventing disease, restoring or replacing bodily 
function in the face of disease or injury or improving comfort 
and quality of life) and includes the prescription or supply of 
drugs and health care.  
 

Mental Incapacity Is defined under the Guardianship and Administration Act 1993 
as a person’s inability to look after their health, safety or 
welfare or to manage their own affairs, as a result of: 

• any damage to, or any illness, disorder, imperfect or 
delayed development, impairment or deterioration, of 
the brain or mind; 

• any physical illness or condition that renders the person 
unable to communicate their intentions or wishes in any 
manner whatsoever. 

 
Mental Illness  
 

Under the Mental Health Act 2009 means any illness or 
disorder of the mind. 
 

  
Palliative Care 
 
 
 
 
 
Representative 

Under the Consent Act means measures directed at 
maintaining or improving the comfort of a patient who is, or 
would otherwise be, in pain or distress.  Generally palliative 
care is provided to patients living with, or dying from an 
eventually terminal illness. 
 
Of a person (patient) means a person authorised under any 
Act or law to make decisions about the administration of 
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medical treatment of the relevant kind to the person (patient) 
and includes a Substitute Decision-Maker appointed under an 
Advance Care Directive, a Person Responsible or a parent or 
guardian of a child. 
 

 
Persons 

 
In these guidelines refers to inpatients and outpatients at 
hospitals; nursing home residents; clients supported by 
disability services; community health and domiciliary care and 
rehabilitation clients. 
 

Person Responsible In the absence of an Advance Care Directive (relevant 
instructions or Substitute Decision-Maker), the Person 
Responsible is determined in the following legal order: 

1. Guardian (if appointed by the Guardianship Board) 
Or if a guardian has not been appointed 

2. Prescribed relative (adult with a close and continuing 
relationship) 

If none of the above then 
3. Adult friend (with a close and continuing relationship) 

If none of the above then 
4. Adult charged with overseeing ongoing day-to-day care 

of the person 
If none of the above then 

5. Guardianship Board (as a last resort upon application). 
 
A Person Responsible must try to make a decision that they 
believe the person would have made if they were capable of 
making their own decision, not a decision which the Person 
Responsible thinks is in the person’s best interest. 
 

Prescribed Relative Under the Consent Act a prescribed relative of the patient 
includes:  
a) A person who is legally married to the patient; 
b) An adult domestic partner of the patient; 
c) An adult related by blood or marriage;  
d) An adult related to the patient by reason of adoption; 
e) An adult related to the patient according to Aboriginal 

kinship rules or Torres Strait Islander kinship rules 
 

Prescribed Treatment Under the Guardianship and Administration Act 1993 means: 
• a termination of pregnancy 
• sterilisation. 

Under the Mental Health Act 2009 means neurosurgery. 
 

Treatment Means medical or surgical intervention, non-invasive and 
rehabilitative treatment, and includes dental treatment and 
assessment. 
 

Substitute Decision-
Maker 
 

Under the Advance Care Directives Act 2013 means an adult 
appointed under an Advance Care Directive to make decisions 
about a person’s (patient’s) future health care, living 
arrangements and other personal matters when the person 
giving the Advance Care Directive is unable to make their own 
decision/s. 
An Enduring Guardian appointed under an Enduring Power of 
Guardianship and a Medical Agent appointed under a Medical 
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Power of Attorney are considered to be Substitute Decision-
Makers for the purposes of the Advance Care Directives Act 
2013. 
 

  
Terminal Illness Means an illness or condition that is likely to result in death. 

 
Terminal Phase Of a terminal illness means the phase of an illness reached 

when there is no real prospect of recovery or remission of 
symptoms (on either a permanent or temporary basis). 
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